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The Problem: Example A

• In 1970, Farmer buys 100 acres of irrigated land, which includes 
decreed water right for irrigation of 100 acres (400 acre-feet).

• In 1980, Farmer sells 10 acres of the land to Alex. Deed is silent 
regarding water. Deed is recorded.

• In 1981, Farmer sells 10 acres of land to Bob. Deed is silent 
regarding water. Deed is recorded.

• In 1985, Farmer sells 400 acre-feet of water right to Irrigation 
Company. Deed is recorded.

• In 1995, Farmer sells 40 acre-feet of water right to City.
• From 1996 to 2005, Farmer sells 1 acre-foot portions of the 

water right to 50 different people using water right deeds. The 
deeds are recorded, and change applications are filed and 
approved to move the water for homes and cabins.

• In 2008, Irrigation Company discovers the 1985 deed and files a 
Report of Conveyance with the Division of Water Rights.

• Who owns the water right?
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The Problem: Example B
• In 2004, Developer acquires 5 acres of irrigated land with a 

decreed water right for irrigation of 5 acres (20 acre-feet).
• Developer’s purchase is financed by Bank, who secures its loan 

with a Deed of Trust on the land and water right.
• In 2005, Developer sells 1 acre-foot to Albert using a water right 

deed. Deed is recorded. Albert files change application to use 
water for home. Albert constructs home, files proof, and is 
issued a certificate of beneficial use.

• In 2006, Developer sells 1 acre-foot to Ben using a water right 
deed. Deed is recorded. Ben files change application to use 
water for home. Ben constructs home, files proof, and is issued 
a certificate of beneficial use.

• In 2007, Developer sells 1 acre-foot to Carl using a water right 
deed. Deed is recorded. Carl files change application to use 
water for home. Carl constructs home, files proof, and is issued 
a certificate of beneficial use.

• In 2008, Bank foreclosures on land and water right.
• Who owns the water right?
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Office of Record

True ownership of a water right can only be determined by
researching the deeds at the county recorder’s office.

The Utah Division of Water Rights maintains a database of all
water rights and associated information, including the name of
the owner(s) of each water right.

The Division does not, however, actively monitor any transfers
of water rights; rather, the Division relies on each water right
owner to notify the Division when ownership transfers.

Thus, there can be—and often is—a discrepancy between the
true ownership (based on recorded deeds) and the Division’s
database of ownership.
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Water rights can be transferred by deed.

Utah Code section 73-1-10
“A water right . . . shall be transferred by deed in substantially
the same manner as is real estate. The deed must be recorded
in the office of the recorder of the county where the point of
diversion of the water is located and in the county where the
water is used.”

Conveyance by Deed

May be a warranty deed, special warranty deed, or quitclaim
deed.

Water right may be conveyed in same deed with land, or by
itself (water deed).

May convey all or a portion of the water right.

Beware of Deeds of Trust !!!
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Conveyance by Deed

John Doe

7



Assignment of Water Rights

Unperfected water rights may be conveyed by assignment.

Perfected water rights: water rights evidenced by a decree, a
certificate of appropriation, a diligence claim (or underground
water claim), or a water user’s claim filed in a general
adjudication

Previously: Assignment with original signatures must have
been filed with the Utah Division of Water Rights; could be
recorded, but was not required

Now: Assignment must be recorded (2014 Senate Bill 17)

Form available at www.waterrights.utah.gov/forms
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Assignment of Water Rights
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Recommendation: Convey by “Deed and Assignment”

John Doe
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Water rights can pass by appurtenance.

When land is conveyed, any appurtenant (i.e., “attached”)
water right automatically passes with the land unless reserved.

Conveyance by Appurtenance

Prior to May 4, 1998:
• Only vested (perfected) water rights could pass by
appurtenance
• There must be unity of title, i.e., the owner of the land and the
water right must be the same
• Considered appurtenant only to the extent that the water is
beneficially used on the land at the time of the conveyance
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Conveyance by Appurtenance
Utah Code section 73-1-11
“A water right appurtenant to land shall pass to the grantee of
the land unless the grantor
(a) specifically reserves the water right or any part of the water
right in the land conveyance document;
(b) conveys a part of the water right in the land conveyance
document; or
(c) conveys the water right in a separate conveyance document
prior to or contemporaneously with the execution of the land
conveyance document.”

To be appurtenant, there must be unity of title; i.e., the owner of
the land and the water right must be the same
Water right can be appurtenant only to the land that is the
authorized place of use

Perfected water rights, along with approved applications to
appropriate, change applications, and exchange applications
can be appurtenant
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Deed 1:

Beginning at the southwest corner of Section 12, T3N, R1E,
SLBM, thence north 40 rods, thence east 20 rods, thence south
40 rods, thence west 20 rods.
Together with Water Right 25-4299.

Conveyance by Appurtenance

Deed 2:

Beginning at the southwest corner of Section 12, T3N, R1E,
SLBM, thence north 40 rods, thence east 20 rods, thence south
40 rods, thence west 20 rods.
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Real Estate Purchase Contract

What does the standard REPC say about water rights?

Who is going to be responsible/liable if water rights are not
conveyed and/or reserved properly at closing?
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Utah Code section 73-1-11(4):
“The right to the use of water evidenced by shares of stock in a
corporation is not a water right appurtenant to land.”
(amended in 2013)

Shares must be conveyed pursuant to the mutual water
company’s articles and bylaws (generally by endorsing the
back of the share certificate) and the Uniform Commercial
Code

Reminder: Water Shares
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Report of Conveyance

Reminder: The Office of Record is the county recorder’s office.
The Division of Water Rights relies on each water right owner
to notify the Division when ownership transfers.

Accomplished by filing a Report of Conveyance with the
Division of Water Rights

One Report of Conveyance per water right

$40 fee per Report of Conveyance
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Report of Conveyance

Two forms:
--100% form
--Portion form
(available at www.waterrights.utah.gov/forms)

Note: Use 100% form if all of grantor’s interest in the water
right is conveyed, even if it is less than 100% of the total water
right

Example:
Water right is for 20 acre-feet
A owns 10 acre-feet and B owns 10 acre-feet
If B conveys 10 acre-feet to C, use 100% form
If B conveys 5 acre-feet to C, use portion form
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Report of Conveyance (100% Form)
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Report of Conveyance (100% Form)

Must be signed by new owner

Must be signed by professional
(attorney, engineer, land surveyor,
or title agent) if conveyance by
appurtenance
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Report of Conveyance (Portion Form)
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Report of Conveyance

Tips and Reminders:
• Chain of title on ROC must start with the owner(s) on the
Division of Water Rights’ records
• Must attach all deeds in the chain of title (and be sure to
include a complete copy of each deed—i.e., all signatures,
notary blocks, and exhibits)
• If there is a Trustee’s Deed (foreclosure), you must also
include the Deed of Trust, Notice of Default, and Appointment
of Successor Trustee
• If conveyance by appurtenance, the professional must include
a map showing the land conveyed in the deed (For mapping
standards, see Utah Administrative Code R655-5-4)
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Report of Conveyance Checklist

http://www.waterrights.utah.gov/titleInfo/ROCChecklist.pdf
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Report of Conveyance

A Few Final Notes:
• The Division of Water Rights does not assure that title
documents which may conflict with its ownership records do
not exist
•The filing and processing of a ROC is neither an adjudication
of water right ownership nor an opinion as to title or validity of
the water right
•Update of title on the Division of Water Rights’ records does
not warrant or guarantee title to the water right
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Report of Conveyance

Additional Information:
• Utah Administrative Code R655-3
• Division of Water Rights title information page

http://www.waterrights.utah.gov/titleinfo
• Training Manual

www.waterrights.utah.gov/titleinfo/trainman.pdf
•Sue Glenn or Carissa Davenport at Utah Division of Water
Rights (801-538-7240)
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Utah Code section 57-3-109
H.B. 314, 2010
Became effective July 1, 2011

Water Rights Addendum (“Deed Rider”)

Two forms:
Water Rights Addendum to Land Deeds
Water Rights Addendum to Water Deeds

Forms available at www.waterrights.utah.gov/form
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Water Rights Addendum to Land Deeds

Must be signed 
by both Grantor 
and Grantee

Select whether 
all, a portion, or 
no water rights 
are being 
conveyed with 
land

Complete 
additional 
information and 
disclosures
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Water Rights Addendum to Water Deeds

Must be signed 
by both Grantor 
and Grantee

Select the type 
of deed

Complete 
additional 
information and 
disclosures
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Water Rights Addendum (“Deed Rider”)

Advantages:

• Makes buyer and seller think about water rights

• Clarifies if appurtenant water rights are being conveyed

• Don’t have to file a Report of Conveyance (if grantor is the
person listed as the owner of the water right on the Division of
Water Rights’ database)
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Water Right Addendum (“Deed Rider”)
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Title insurance policies can be purchased for water rights in
Utah.

Water Right Title Insurance

Only protect against title issues, not other issues that may
affect water right (e.g., nonuse, access to source, low priority,
water in source, etc.)

Only one company in Utah current offers water right title
insurance: First American Title Insurance Company
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Updating Address Information

It is important that the correct mailing address is on the Division
of Water Rights’ records, because that is the address where all
notices will be sent

Reasons why address may be incorrect:

• Mailing address has changed

• Mailing address is “care of” former board member or attorney

• Address incorrectly entered on Division’s records

• Old water right with no mailing address
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Updating Address Information
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Updating Address Information
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Questions?
Contact information:
Jeffry Gittins
Smith Hartvigsen PLLC
801-413-1600
jgittins@smithlawonline.com

Blog:   www.utahwaterrights.blogspot.com
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